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Cognizance of Sin and Penalty in the Babylonian
Talmud and Pahlavi Literature:
A Comparative Analysis

Yishai Kiel

It is commonly held in Western legal tradition thgihorantia juris non

excusat- “ignorance of the law does not excuse”. Accogdim this legal

approach, which can be traced back to Aristotle aancbf ignorance of
the law cannot be used as a valid legal defénisehas also been
acknowledged by scholars that Talmudic law stands outsréspect, as
rabbinic sources generally maintain that ignoraat¢he law does, in
fact, exempt from legal liability, and can be used a valid legal

defensé.

Recently, it has been demonstrated, however, thatetfueived clash
between Talmudic and Western law concerning thienatd ignorance of
the law, may not be as extreme as some scholars inegned. In

*  The present article is based on a section of niy dibsertation, entitled: “Selected
Topics in Laws of Ritual Defilement: Between thebB@nian Talmud and
Pahlavi Literature” (PhD Diss., The Hebrew Universof Jerusalem, 2011). |
wish to thank Shamma Friedman, Shaul Shaked, YaBkoan, and Shai Secunda
for their invaluable comments. A brief version bfst article was presented at a
conference on “Forgetting and Error in Jewish Le@alture,” held at Harvard
Law School on May 14-May 16, 2012. | would liketbank the participants of the
conference, and especially Haninah ben Menahenthér illuminating remarks.
The work has been made possible by a generous greatded to me by the
Memorial Foundation for Jewish Culture.

1  See for example: Richard G. Singer and Johnadnd,Criminal Law (Austin:
Aspen Publishers, 2010), 97-124.

2 See for example: Haim Cohn, “The ‘Defense of dlitg in Talmudic Law,”
HebrewUnion College Annuab8 (1987), 251.
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Yishai Kiel 320

Western tradition, while ignorance of the law doest wompletely
exempt one from legal liability, it can serve to igate the harshness of
the sentence. In Jewish law, on the other hand, igneraf the law does
not completely exempt from criminal liability, as only appears to
reduce the degree of liability from a deliberatemer (mezig to some
form of an inadvertent transgressi@h@gegor shogeg karov le-me2id

In this study, | shall argue that Talmudic law ig tiwe only legal
system that contains a theory of reduced liabifitgases of ignorance of
the law. In fact, | will contend that Talmudic lawnchardly be perceived
as sui generisamong other religious legal systems, in terms of its
approach to ignorance of the law. In the followihgyill demonstrate
that Zoroastrian law from the Sasanian and earlysliviu periods
contains a fascinating approach towards ignorahtieedaw, one that is,
in many ways, comparable with the Talmudic systemth&athan
comparing Talmudic law to prevailing Western conimaps of criminal
liability, 1 would like to propose in this contexh ansightful comparison
between the Talmudic and the Zoroastrian approachesds ignorance
of the law.

In both the rabbinic and the Zoroastrian systems, i#sue of
ignorance of the law is connected to the broadkr ob intention and
mental awareness in the evaluation of one’s ralgimerit and legal
liability.* One can discern perhaps in the rabbinic and Pabtapora

3  Arnold Enker,Fundamentals of Jewish Criminal LagRamat-Gan: Bar-llan
University Press, 2007), 197-208.

4  The importance of intention and mental awaremnesabbinic literature is widely
attested. To mention only several contributorshis tealization, see: J. Bazak,
“The Element of Intention in the PerformanceuifsvotCompared to the Element
of Intention in Current Criminal Lawthe Jewish Law Association Studies The
Jerusalem 2002 Conference Volymed. H. Gamoran, Binghamton: Global
Academic Publishing, 2004, pp. 9-15; M. Higgdetention in Talmudic LayPhD
Dissertation, Columbia University, 1927; B. Jackstumability for Mere Intention
in Early Jewish Law,'Hebrew Union College Annudl (1971), pp. 197-225; H.
Eilberg-Schwartz,The Human Will in Judaism: The Mishnah’'s Philosopify
Intention Atlanta: Scholars Press, 1986; [cf. B. Jacksawed@ew of Eilberg-
Schwartz inJewish Quarterly Revie®1, 1-2 (1990), pp. 179-188]; S. Strauch-
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321 Sin and Penalty in the Babylonian Talmud and PaHl#erature

similar religious and legal discussions, in whicle thategories of
intentionality and mental awareness are prominenCeltain religious
activities are considered invalid when they are aotompanied by
mental cognizance. The Rabbis inquire, for instanwdeether or not
active commandments require cognizankavgng at the time of their
fulfillment.®> Similarly, several Pahlavi texts urge that one ‘the

Schick, Intention in the Babylonian Talmud: An Intellectusdistory, PhD
Dissertation, Bernard Revel Graduate School at ivakhUniversity, 2011; one
may also reflect perhaps on numerous observatioadenby Jacob Neusner
throughout his voluminous commentary on the ralehioirpus.

The importance of intention and mental awareriesgoroastrianism and
Pahlavi literature in particular is discussed in: Miacuch, “On the Treatment of
Animals in Zoroastrian Law,” intranica Selecta: Studies in Honour of Professor
Wojciech Skalmowski on the Occasion of His Sewbniérthday (Silkk Road
Studies 8), ed. A. van Tongerloo, Turnhout: Belgiu®@03, pp. 109-129; Y.
Elman, "Toward an Intellectual History of Sasaniasw: An Intergenerational
Dispute in Rrbedestn 9 and Its Rabbinic Parallels", ifihe Talmud in its Iranian
Context C. Bakhos and R. Shayegan eds., Tubingen 201®@1pp7; S. Shaked,
"Religious Actions Evaluated by Intention: Zorog&str Concepts Shared with
Judaism", in:Shoshanat Yaakov: Ancient Jewish and Iranian SsuidieHonor of
Professor Yaakov Elmar2012 (Forthcoming); D. BrodskyHirhur ke-ma‘aseh
damei’ (‘Thought Is Akin to Action’): The Importance of hbught in
Zoroastrianism and the Development of a Babylorabbinic Motif, Irano-
Judaica 7, eds. S. Shaked and A. Netzer, Jerusalem: Bein lixstitute
(forthcoming).

5  See for instance: mBer 2:1; mMeg 2:2; mRoshH tBé&r 2:2; tRoshH 2:6-7; yBer
2:5 5a; bBer 13a; bEruv 95b; bPes 114b; bRoshH 28terestingly, the
conceptualization of awarenedayang during the performance afitzvotas an
abstract category culminates in the Babylonian Talm The general
conceptualizing tendency of the Babylonian Talnaidiscussed in: L. Moscovitz,
Talmudic Reasoning: From Casuistics to Conceptattin, Texte und Studien
zum antiken Judentum 89, Tlbingen: Mohr Siebedd)22 The category of
awarenessk@vang must not be confused with the adjacent rabbiakegory of
thought (mahshavy according to which human thought has the abitity
invalidate a sacrifice or render implements anddftoffs susceptible to ritual
impurity. The derivatives ofmahshavaappear hundreds of times throughout the
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Yishai Kiel 322

worship and invocation of the gods well and withllffobservancepad
nigerisn”.® 2. Certain mental states can also be considerdd! in
meritorious in and of themselves, even when no aaianvolved. This
category includes the rabbinic concepthithur aveira or the idea of
thoughts being akin to actionkithur ke-ma‘asg’ In a similar manner,
numerous Pahlavi texts command that one “nevek thisinful thing in
his mind pad meni$)t.® Recently, David Brodsky has convincingly
demonstrated that these forms of intentionality, obely their general
prevalence in rabbinic and Zoroastrian literature, @nceptualized in
the Babylonian Talmud and Pahlavi literature intakisgly similar
manner’

Another form of awareness that is prevalent in ndbband
Zoroastrian literature, and which comprises the $oofi the present
study, concerns the legal implications of being irstate of mental
cognizance during the performance of sinful actsbdth rabbinic and
Zoroastrian legal systems, intentional and cognizanitmes are
distinguished from unwitting transgressions in terof liability and
punitive consequences.

Regarding the latter form of intentionality or cagance, a twofold
argument will be presented here: Firstly, | shafjuar that the rabbinic
and Zoroastrian legal designations of mental awesgmresemble one
another in many significant ways. Based on this gerefinity, it will
be further contended that the Babylonian Talmud &mel Pahlavi
literature in particular are engaged in a more ifipelegal discussion
regarding a sinner who was cognizant of the simfsgnof his actions,
while lacking sufficient awareness of the punishtmand other legal
consequences.

mishnaic and toseftan orders of Sacrifices andtiesrand elsewhere in rabbinic
literature, and are discussed in: Eilberg-Schwh986.

MX. 31.5. This and other related texts are dised in: Shaked 2011.

See, for instance: bYom 28b-29a; bBB 16a; bBE16Shab 64a-b; KR 1:5; KR 2:6.
Dk.6.236. This and other related texts are dised in: Brodsky 2011.

Brodsky 2011.

©O© 0o ~NO®
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323 Sin and Penalty in the Babylonian Talmud and PaHl#erature

The comparison between the rabbinic and Pahlayiozarwill thus
be conducted on two levels. On the first level, $gdan the broader
realm of comparative law, | shall argue that thebnailc and Pahlavi
legal systems independently developed analogousepions of
intentionality and unwitting transgression. In betistems similar modes
of cognizance — namely, awareness of the realityaatd and awareness
of the prohibition — developed simultaneously. Toshee, genealogical
relations between these religious corpora will nohcern us in this
regard, nor will historical connections underlier oanalysis. The
discussion on this level will go beyond the Babydon Talmud and
Pahlavi literature as products of the Sasaniaru@lltmilieu, and will
also undertake comparisons of tannaitic and améaitz Israelrabbinic
literature with earlier Zoroastrian sources.

On the second level of comparison, however, situiatéide realm of
developmental intellectual history, this study wadhgage in a more
specific attempt to unearth intercultural connedidhat are likely to
have taken place in the Sasanian Empire — stemeiiingr from a shared
intellectual discourse or perhaps from their caexise in the same
cultural milieu® This will be done by investigating the particulagal
discussion concerning a state of cognizance optbkibition itself while
lacking awareness of its punitive consequences, wisicystematically

10 For a general orientation regarding the conoestof the Babylonian Talmud and
Pahlavi literature, see especially: Y. Elman, “Ataration to Elite Persian Norms
and Modes of Thought in the Babylonian Jewish Comitywf Late Antiquity,”
in: Neti‘ot Le- David, eds. Y. Elman, E. B. Haliyrdind Z. A. Steinfeld, Jerusalem:
Orhot, 2004, pp. 31-56; idem, “Middle Persian Crdtand Babylonian Sages:
Accommodation and Resistance in the Shaping of Rabhegal Tradition,” in:
Cambridge Companion to Rabbinic Literature, ed<€. d=onrobert and M.S.
Jaffee, Cambridge: Cambridge University Press, 200p. 165-197. A
comprehensive survey of recent scholarship in KBalonudic studies can be
found in: Y. Kiel, Selected Topics in Laws of Rituaefilement: Between the
Babylonian Talmud and Pahlavi Literature, PhD Disge®n, The Hebrew
University of Jerusalem, 2011, pp. 3-6; A surveyinfeteenth and early twentieth
century scholarship can be found in: Y. Elman, ‘tdpghe Ears in Horses’ Necks:
On Sasanian Agricultural Policy and Private ‘EminBomain’,” JSIJ 3 (2004),
pp. 95-102.
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Yishai Kiel 324

treated and conceptualized in the Babylonian Talrand the Pahlavi
corpus, and which seems to have stemmed from aplartiintellectual
environment.

Methodologically speaking, then, | will argue thdtetsense of
similarity that already exists between the rabbiaicd Zoroastrian
conceptions of intentionality and awareness is Htelged and
emphasized in the Babylonian Talmud-Pahlavi intgrplabove and
beyond the affinity that exists in tannaitic andrliea Zoroastrian
literature.

Cognizance of Sin and Punishment in Zoroastrian Literatue

In a forthcoming article, Shaul Shaked provides ssdvexamples
from the extant Pahlavi literature, which point ttee importance of
mental cognizance in the performance of righteoeedd on the one
hand, and the performance of sins on the dthdn this respect,
deliberate crimes are categorically distinguishedmf unwitting
transgression, both in terms of legal liability andterms of punitive
consequences. For example, one text states that dlmway is one
authorized to eat dead matter deliberatepddek rah nasi pad nigerisSn
judan re dastwarha), indicating that unwitting consumption of dead
matter carries completely different consequerites.

The Pahlavi texts often utilize the verhsideridan' [lit. to look,
observel®, "menidant’ [to think, intend}* and ‘anistart' [to know]", to
emphasize the role of intention and mental cogmiegan establishing a
state of legal liability. Maria Macuch has similartglled attention to

11 Shaked 2011.

12 RAF57A.1.

13 MacKenzie, A Concise Pahlavi Dictionary, Londddxford University Press
1971, p. 59.

14 MacKenzie 1971, p. 55.

15 MacKenzie 1971, p. 24.
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325 Sin and Penalty in the Babylonian Talmud and PaHl#erature

several categories of sin, suchbaslowarstandbodozed which indicate
willful transgressions as opposed to unwitting $fhs.

In the current context, | would like to focus on asgage from the
PahlaviVidéevdad — a Pahlavi translation and commentary on the joun
Avestan Videvdad'’ — concerning the mental aspects of the capital
offense of corpse-carrying. Notably, however, the kap passage is
hardly concerned with the sinner’s intention otestaf mind, but focuses
instead on the defilement of the sinner and theahéenattack that is
launched against him.

Let no one carry alone what is dead. But if he earmlone
something that is dead, for certain the corpse galitaminate
(him). From the nose, from the eye, from the tonguemfthe
jaw, from the penis, from the anus, this lie-demon, dbgpse,
will then rush upon their nails. Afterward they bew impure
forever and eternity’

The Pahlavi version of this text, on the other hasije from providing
a word for word translation of the Young Avestarsgayge, includes

16 Macuch 2003, pp. 180-182. Further discussiothese categories can be found in:
Elman 2010, pp. 21-57.

17 On the content and structure of theelévdad, see especially: D.L. Bishop, Form
and Content in the Videvdad: A Study of Change @adtinuity in the Zoroastrian
Tradition, PhD Dissertation, Columbia University974, pp. 34-110. On the
meaning of this name, see: E. Benveniste, “Queifgigviidevdad”, in: M. Boyce
and |. Gershevitch eds., W.B. Henning Memorial iody London 1970, pp. 37-
42; P.O. Skjeervg, "The Wididad: Its Ritual-Mythical Significance”, in: The Idea
of Iran: The Age of the Parthians, V.S. Curtis &dStewart eds., London 2007,
pp. 105-162. For critical and semi-critical editoof the \{dévdad, see: H. Jamasp
and Mervanji Manekji Gandevia eds., Vendidad: AseJtext with Pahlavi
Translation and Commentary, Bombay: Government i@etook Depot, 1907;
Anklesaria Behramgore Tehmurasp and Dinshah Dok&dypiadia trans. and ed.,
Pahlavi Vendidad: Zand-T Jviw-Dév-Dad, Bombay: K.Gadma Oriental Institute,
1949; and see also: Alberto Cantera's on-linearddi: www.videvdad.com.

18 V. 3.14. Translation of the Young Avestan texbased on Skjeervg, “Zoroastrian
texts” (on-line edition), p. 126; | would like thank Prof. Skjeervg for granting me
permission to use his translation.
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Yishai Kiel 326

several interpretive glosses which seem to divéugelamentally from
the base text on several matters. The Pahlavi atmislof the Avestan
passage is followed by an extended Pahlavi commergantaining
attributed and anonymous materials, which furthescuss legal and
theological matters that fall beyond the scopehaf original Avestan
text’® Such divergences of thBand from the Avestaare relatively
common in Pahlavi literature, and often can be locatedatyfd

19

20

21

ma kas [mardm]** barad ewtag [pad tanew]® ka rist [ki murd
ed pad saxwan @vam g daned ki murd ast].c¢é agar kas

On the relationship between Avesta and Zarg faeexample: S. Shaked, "The
Traditional Commentary on the Avesta (Zand): Tratish, Interpretation,
Distortion?", in: La Persia e I'Asia Centrale daesdéandro al X Secolo, Rome:
Accademia Nazionale dei Lincei, 1996, pp. 641-6&fem, "Scripture and
Exegesis in Zoroastrianism", in: Homer, the Bibésd Beyond: Literary and
Religious Canons in the Ancient World, M. Finkelpend G.G. Stroumsa eds.,
Leiden 2003, pp. 63-74; Y.S.D. Vevaina, StudiesZoroastrian Exegesis and
Hermeneutics with a Critical Edition of the&id®ar Nask of Bnkard Book 9, PhD
Dissertation, Harvard University: Cambridge, MA, 020 pp. 18-34; idem,
"Scripture Versus Contemporary (Interpretive) Neédsvards a Mapping of the
Hermeneutic Contours of Zoroastrianism", in: Shosia'aakov: Ancient Jewish
and Iranian Studies in Honor of Professor Yaakomdtl, 2011 (forthcoming);
Elman 2010, pp. 21-57; idem, "The Other in the Bfirdranians and Jews View
One Another: Questions of Identity, Conversion, dxbgamy in the Fifth-
Century Iranian Empire, Part 1", Bulletin of thei@$nstitute 19 (2009), pp. 15-
26; idem, "The Other in the Mirror: Iranians andwdeView One Another:
Questions of Identity, Conversion, and Exogamy he Fifth-Century Iranian
Empire, Part 2", Bulletin of the Asia Institute 22D10), pp. 25-46.

On the possibility of distinguishing betweee ttifferent literary strata in Pahlavi
literature, see: A. Cantera, Studien zur Pahlawigétzung des Avesta,
Wiesbaden: Harrossowitz, 2004, pp. 164-239. On iplessise of "Talmudic"
literary separation techniques in the study of &ahliterature, see: S. Secunda,
"The Sasanian 'Stam': Orality and the CompositibBabylonian Rabbinic and
Zoroastrian Legal Literature", in: The Talmud is Itanian Context, C. Bakhos
and R. Shayegan eds., Tibingen 2010, pp. 140-160.

In the Avestan text there is only one terméaate a persorti§). The Pahlavi kas
seems to be a direct translation of the Avestam,tevhile marém is probably
intended as a gloss.
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[mardom] bared ewtag [pad tanéw] ka rist. abar ¢ nasus
gumexted az rig be azc¢aSm & az uzwin be az padiSxwar b az
ker be az kin?® [7 6y murdag]. aw&n sti [winahgaran abar pad
awesan winzhgaran a-8an] an druzr nasus abar dred [ast ke
srz 1 murdagin gowed. ayzdahr pas baéd @ ¢ hane hane
rawisnh].

Let no person [a human being] carry alone [by hifhsehen
dead [that is, dead. This | say with words: that hews that it is
dead]. For if a person [a human being] carries aJbgehimself]
that which is dead, on (him) tlmasuSmixes from the nose, from
the eye, from the tongue, from the jaw from the pefiom the
anu$* [of the corpsef® They upon the nails [upon the sinners],
upon those [sinners], the demon rasuSscurries upon (them).
[Some say: the nails of the dead]. He then becommgsure
forever and ever.

22

23

24

25

According to Shaul Shaked, this word is propadblvariant of taiha (private
communication); if tarew is intended, then we might compare this with the
Middle Persian-Aramaic amalgamated expressionv 2n°»> 2v that appears in
bYev 118b, bKet 75a, bQid 7a, bQid 41a, and bBQalThere, tand (17 1) is a
Persian loanword that connotes "togetherness" mrniatrimony", but literally
means "two bodies". See: Sokoloff, p. 508. | amtedth to Shai Secunda for
elucidating this point.

Jamasp, p. 65, following most manuscripts,Ktas(anus); E10 hasik (vagina);
M3 has tan (body).

The Avesta refers to the anus [(framakal) as well as most Pahlavi manuscripts
(kan); E10 erroneously hasik (vagina). The NP glossator in manuscript E10
translates in this manner as well. In a paral&ldif organs that appears in V. 9.40,
manuscripts K and L skip this word. E10 ham lbout then clearly changes it to
kus. The scribe of E10, then, may have intended éatera sense of gender
symmetry in the text. | am grateful to Shai Secufatathis point. Compare: V
8.58 and V 9.32, which understand the exorcizinthefnasu$ and the purification
procedures as fundamentally different for men andchen.

cf. vV.8.42-58.
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Yishai Kiel 328

A. én az abeslg paydig, an bawed ka dinend ki murdag ud
danend ki sag @ did jumhznéend, ki winagh 7 marg-arzn.
This is manifest from thAvesta This is the case when they know

that (this is) a dead body, and know that there maslog-gaze,
(and yet) they move (the body), which is a death-desesiing

E. u-8éd né abayed ki danistankunénd ki wingh 7 marg-arzn,
¢é ka dinend ki hambun-iz wiah ud pas kuénd, a-z margirzan
o bawed.

And it is not necessary for it that they know thas is a death-

deserving sin, for if they know that (this) is a small sin, yetdlo
it, it becomes a death-deserving sin.

Before | discuss in detail the mental elements ofpse-carrying
introduced in this passage, it is important to rnibke the Pahlavi text
seems to address several arenas of religious lifggchwa student of
rabbinics would probably have considered to beirdistdiscursive
realms, namely ritual impurity, religious culpabljlitand criminal
liability. The fact of the matter is, however, that Bahlavi literature
these arenas tend to overlap and intersect in mignjficant ways The
Zoroastrian criminal system is essentially the poidof priestly
considerations and interests which address rekggnu alongside issues
that one might consider to be “purely” legal. Theajonity of
transgressions requiring punishment in Pahlavirditee are thus
“religious” and quite often “ritual” in natur€. It should come as no
surprise, then, that the sin of carrying a corpselt®s a tripartite state
of ritual defilement, religious culpability and criminability.

Unlike the Zand the Avestadoes not seem to be interested in any
kind of awareness or state of cognizance on thegfahe sinner. It is
simply stated that carrying a corpse is forbiddend aritually

26 On the lack of distinction between religiousy,lecivil law and criminal law in
early Zoroastrianism, see: Macuch 2003, pp. 109-12%any, "Criminal Justice in
Sasanian Persia", Iranica Antiqua 42 (2007) pp-3&T.

27 Jany 2007, pp. 347-361.
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329 Sin and Penalty in the Babylonian Talmud and PaHl#erature

contaminating. In fact, a detailed description iseg regarding the
demonic attack that is launched against the sinmgr,not a word is
devoted to the carrier’'s state of mind, or any othental condition for
that matter.

Although the interest in ritual impurity and deméogy is
maintained in the PahlawZand to some exterft the Zand clearly
diverges from the Avestan religious foci by intrathg into the
discussion the legal concepts of cognizance arilitia This matter
appears to have been quite pressing to the Zanaibts made sure to
add an unequivocal gloss right at the beginnintheir translation of the
Avestan text, stating: “This | say with words: the knows that it is
dead”. Moreover, the extended commentary discusses/eén greater
detail the requirement of mental cognizance.

This is by no means to suggest that mental categ@tay no role in
Avestan sources. On the contrary, it is quite pldeghmt the conviction
of the Zandists regarding the role of mental cogmiz in establishing
legal liability stems from a sound “scriptural” ®sOne of the sources
that come to mind in this regard is V 5.3-4, whiclpears to exempt
humans from any moral or legal responsibility asged with ritual
contamination, when they could not have been mentailare that
impurity is involved.

Then Ahura Mazdéa said: Neither dog-borne, nor bodib, nor
wolf-borne, nor wind-borne, nor fly-borne dead mattekes a
man guilty. For if these corpses, namely, dog-bornel-limorne,
wolf-borne, wind-borne, and fly-borne, were to ma&eman
guilty, right away my entire bony existence — atemas order
would be crippled, every soul would be shudderingafiger and

28 The Zand does not merely translate and glossddgmonological verses, but
elaborates above and beyond the Avestan text daircatetails pertaining to the
demonic attack.
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Yishai Kiel 330

fear), every body would be forfeit, by the large amtoof these
corpses which lie dead upon this edrth.

But even if there is an Avestan basis for the rolecognizance or
intention in establishing the level of religiouscaantability, it is quite
evident that the PahlavAand places much greater emphasis on these
legal categories than do the Avestan passages, tarmmériies the
discussion on the matter to a higher level of leggphistication. In
contrast to the general statement found inAhesta the PahlavZzandis
engaged in a detailed discussion regarding theessinstate of
cognizance of the law and of the reality at handjclvhultimately
establishes his religious and legal liability.

In any event, the passage from PV 3.14 provides ub tiie
opportunity to view the diachronic development lnége concepts from
the Avestato the Pahlavi commentary, within a specific frarngw The
divergence of the PahlaZiandfrom theAvestadoes not provide us with
an absolute chronology of the material, but it demable us to detect
relatively diachronic developments. We may thus ptona process of
subjectification that is current in the shift froifme Avesta to the more
legally orientedZzand and which emphasizes the role of cognizance and
intention in establishing legal liability.

In essence, the PahlaXandrequires two kinds of awareness on the
part of a corpse-carrier, in order for him to besidared anargarzin®
— the worst of all sinners — awareness of the readit hand and
cognizance of the law. As for cognizance of theityat hand, the sinner
must know that the body he is handling is in fagadf' and that this
corpse has not been seen by a Hoys for cognizance of the law, the

29 V 5.3-4. The translation of the Young Avestarbased on Skjeervg, "Zoroastrian
texts" (on-line edition), p. 129.

30 On the classification of sins, see: SnS 1.he2$nS Supplements 11:1-2 and 16:1-
4; Macuch 2003, pp. 177-178; Jany 2007, pp. 347-361

31 According to the Pahlavi translation and paaprA in the extended commentary.

32 According to paragraph A of the extended contargnthe sinner must know that
the corpse was not seen by a dog, to be considemadrgaran. Paragraph B,
however, limits this rule and concludes that wHemginner carries the corpse in a
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sinner must know that carrying a corpse is religipdorbidden. As we
will see below, however, the exact scope of awaretiest is required of
the sinner was a source of dispute amongst different sthadlreligious
authorities.

Diverging Traditions Regarding Mental Cognizance ofthe Penalty in
Pahlavi Literature

An important parallel to the passage quoted abgpears in the SnS, a
thematic legal compilation, whose final stage of position took place

circa the ninth century. The synoptic study of tSSind its parallels
from PV has yielded a rather complicated and devgisture. While on

occasion, passages from the SnS appear to haveekeempted from the

PV, in other cases the SnS displays significant Idpweents and often
even preserves unique traditions that are unparallelé B>

ke nast pad tanew bared margarzn. ud éd margarzn padan
zamin bawed, ka nag sag @ did ud padcar ud tuwan ud a-
xwesSkarih jumkened, ud ew-kardagha jumbened, ud dined ku
winah 7 margarzin ud nag 7 sag dd ud sag a did, édon wes
amar danisn ud mard nizar ud tuwan ud margh ud ristagh.>*

manner offw-kardagh, cognizance with regards to a dog’'s gaze is noessary.
RoSn appears to hold, that cognizance that a dogdtaseen the corpse is always
necessary [paragraph F]. For the sadj{dog-gaze] ceremony see: J.K. Choksy,
Purity and Pollution in Zoroastrianism: Triumph o\vil, Austin: University of
Texas Press, 1989, pp. 17-18.

33 See: Cantera 2004, pp. 220-229; S. Secundsht®® — Ki Derekh Nashim Li": A
Study of the Babylonian Rabbinic Laws of Menstroatiin Relation to
Corresponding Zoroastrian Texts, Ph.D. Dissertatdashiva University, 2007,
pp. 329-304.

34 SnS 2.63. Prods Oktor Skjeervg suggested tohmeeding ristap (damage)
(private communication). The reading raxtagsickness) is advocated by Kotwal
and Kreyenbroek in their edition of the Hb., andTvadia in his edition of the
SnS. Cf. Hb 2.9; 3.6; PV 5.4; 5.7; Elman 2010b,3p31.
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He who carries a corpse alone is (consideradjgarzn. And

that one becomesraargarzin (who) moves (a corpse) when the
corpse was not seen by a dog, and he moves it whas hot
constrained and has power (to do otherwise) anas(dsp)
without fulfilling a religious duty, and (if) he mesg it in one
piece, and (if) he knows that it isv@argarzin sin. And (if) it is a
corpse seen by a dog or not seen by a dog, this nreakbning is

to be known, and (also if) he is a weak or a powerful man, and (if)
there is death or damage.

abarg guft ayar ud tuwan amar nést, ¢e winzh 7 marg-arzin pad
margh ud ristagh ré padix&zy kardan®

Abarg said: no, but being constrained or having pasg/i@ot the
consideration, because one is not authorized to ¢commarg-
arzan sin in death and damage.

Some of the basic elements that are mentioned iadPpterequisites for
committing a margaén sin are paralleled in the SnS. Thus, cognizance
of the reality at hand, i.e. awareness that the lmdyfact dead and that
the corpse has not been seen by a dog, is mentiormath texts, albeit
with minor changes.

There is an important difference, however, betweenR% and the
SnS concerning the extent of legal cognizance redudf the sinner.
According to SnS, the sinner must know, not onlyt tiearying a corpse
is a religious crime, but also that it is margarzin sin. This is
unequivocally stated in the assertion thad dined ku winth 1
margarzn [and he knows that it ismargarzn sin]. In other words, it is
not enough to be cognizant of the sinfulness ofsoaetions to become
margarzn, but rather one must be cognizant of the sevenitiyextent of
the penal implications of his sin.

In contrast to the relatively lenient position oduced in the SnS,
which exempts a deliberate sinner frormargarzin, based only on his
lack of cognizance regarding the severity of, arelgénalty for his sin,

35 SnS2.64.
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the PV presents a much more stringent positiorhenrtatter. According

to PV 3.14 [paragraph Eli-Sed ne abayed ki danistan kuand ki winah

7 marg-arzin ¢é¢ ka dinend ki hambun-iz wiah ud pas kuénd a-z
margirzan 6 bawed [And it is not necessary for it that they knowttha
this is amargarzn sin, for if they know that (this) is a small sindayet
they do it, it becomesmargarzan sin]. The PV stresses here that there is
no need for the sinner to know that it isnargarzin sin. It is enough to
know that carrying a corpse is sinful in order &lilable for anargarzin
crime.

The SnS and the PV thus reflect two separate amdracticting
Zoroastrian traditions on the matter of cognizaraed intention.
According to the SnS, in order to be liable formargarzn sin, full
cognizance on the part of the sinner of the seveahd penal
implications of the sin is necessary. The PV, ondtier hand, asserts
that deliberate intention to commit a sin is suéint to make the sinner
liable for amargarzn crime.

This legal inquiry seems to be a perfect exampllh@®fcomplexity of
literary relations between the PV and the SnS. &éndhrrent case, the
SnS clearly reflects a separate tradition, perhapa a differentastag
which diverges fundamentally from the tradition negented in the PV.
Like in many other cases, the SnS seems to follaw tiee more lenient
tradition which attempts to limit the applicabilityf the marg-arzn
status to a bare minimum.

Although uncertain, it is possible perhaps to disceliterary kernel
in this case, which seems to have circulated in lodtthe intellectual
schools that produced the PV and the SnS. A cleamimation of these
passages reveals that both traditions containdlfenxing basic element:
“kii daned/danend/dinistart® ki wingh 7 margarzin’. While the SnS
articulates this sentence in itself, the PV addsegating remark,
according to which “it is not necessargé (abayed) for it that they
know”, followed by the very same articulation. Ittieus possible in the
context of an oral intellectual environment thasiagle tradition was

36 All forms stem from the same verb.
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transmitted among two religious schools, but intetgut in completely
different manners.

In sum, we have demonstrated that a level of cogn&a#s required
of the sinner in order for him to be regardedrgarzin (worthy of
death). It has been pointed out, furthermore, thatdifferent kinds of
cognizance are required of the sinner, namely cagiiz of the reality at
hand and legal cognizance of the sin. Cognizancthefreality refers
specifically to knowledge regarding the gaze ofog @nd of a corpse
being present, while legal cognizance of the siarsefo one’s awareness
that the act of carrying a corpse is forbidden.

Aside from cognizance of the reality at hand anthefnature of the
sin, theZand further discusses a more complicated case in wthieh
sinner is cognizant of the sin itself, but at thenedime remains ignorant
as to the punitive consequences of his actions. reegp this legal
situation, we encounter two contradicting traditiomshe extant Pahlavi
literature. The PV holds that cognizance of the [tgng unnecessary as
long as the sinner knows that he is committingime&r The SnS, on the
other hand, requires cognizance of both sin andlfyerer the sinner to
be renderednhargarzn.

Cognizance and Liability in Rabbinic Literature

Not unlike the Zoroastrian discussion of cognizaaee intentionality, in

rabbinic literature we are similarly informed ofdwgorts of cognizance
that are required of the sinner in order for hinbéoregarded as a willful
offender and in some cases even worthy of deatbgrizance of the
reality at hand and legal cognizance of the sin.s&harerequisites are
commonplace in rabbinic discourse, and are pasitulevident in the

context of the laws of forbidden labor on the Sabbhm this context we
find it necessary for the sinner to know that ttey @n which he is

laboring is in fact the Sabbath and not an ordirday of the week, and
at the same time he must be cognizant of the feat lis actions are
considered a violation of the laws of the SabBath.

37 See for example: mShab 7:1; tShab 10:19.
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To be sure, the mental prerequisites for delibeaatk often death-
worthy crimes are acknowledged already by earlyirab sources, the
production of which took place ikretz Israel Thus, the similarity
between the rabbinic and Zoroastrian categorizatajriegal cognizance
seems to have existed before the alleged encobatereen rabbis and
dastwarstook place in Sasanian Babylonia. The affinity tleists
between the rabbinic and Zoroastrian legal theoinmeghis respect is
hardly reflective, then, of any genealogical or histd connections, and
should probably be explored through the broadesnprof analogous
comparisons®

While the early rabbinic sources establish the queisites of
cognizance of the reality at hand and legal cogwieaof the sin, they
only briefly allude to the more complicated legalesario we have
encountered in the Pahlavi discussion, where the sinneoatddges his
crime but remains ignorant regarding the punitie@sequences of his
actions. Unlike the rabbinic material that was cosgubinEretz Israe)
however, this matter is systematically consideredtliy Babylonian
Talmud in the course of a legal discussion thateapp in tractate
Shabbat?

Admittedly, the tannaitic sources seem to address nibtion of
cognizance of the penalty in the context of theé¥earning” hatra’ah)
of a death-deserving sinner. According to severabirac sources, the
sinner must be forewarned not only as to the gnefed of his actions, but
also regarding the death penalty incurred, and dooprto some, even
with regard to the specific form of executifhSince the requirement of
“forewarning” is essentially intended to establ@gnizance on the part
of the sinner of the crime he is committitfgpne may deduce perhaps

38 For a detailed discussion on analogous andafmgieal connections, see for
example: J.Z. Smith, Drudgery Divine: On the Congaar of Early Christianities
and Religions of Late Antiquity, University of Chigo, 1990, pp. 46-53.

39 bShab 68b-69b

40 tSan 11:1; ySan 5:1 22c-22d; bSan 8b; bSan 80b.

41 According to R. Yose son of R. Yehudah (bSajy 8bsage does not require
forewarning since the purpose of the forewarning idistinguish between shogeg
and mezid — to establish cognizance — and a satgintg knows the law. The
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that the requirement that the sinner be forewanved regard to the
death-penalty is intended to establish cognizance ofahalty.

It should be borne in mind, however, that althougl thbbinic
requirement of forewarning may essentially be idegh to establish
cognizance, the forewarning procedures include maistailed
requirements that are based on scriptural exegasd,which are not
directed towards this purpo&elt has been suggested, moreover, that
according to the Rabbis - the interlocutors of Rs&'eon of R. Yehudah
in bSan 8b - the forewarning is meant to estaldiskebellious” state of
mind, in which the sinner is not only aware of thefidness of his
actions but deliberately intends to blaspheme aesectate the Holy
name, through the transgression of his commandrfigrtsis thus
stipulated that it is not enough that the sinney Saknow (it is
forbidden)” in response to the forewarning, but hesmarticulate, I

know (it is forbidden) and | am doing it for the sake of tgmassion™*

The ambiguity surrounding the nature and purpos¢hefrabbinic
requirement of forewarning, therefore, makes it sohawdifficult to
ascertain that the tannaitic sources indeed redjuimat the sinner be
cognizant of the penalty in order for him to bedh@ble. However, even
if the tannaitic sources did implicitly address thsue of cognizance of
the penalty, via the requirement of forewarningsitriy contention that
the Bavli's explicit treatment of the sinner's state of miadd his

Rabbis hold, on the other hand, that even a saggres forewarning. Certain
commentators assumed that the Rabbis agree thdbtéearning is meant to
establish cognizance, but they hold that a sageforggt or may also be ignorant
of the law. See esp.: Maimonides, Laws of Sanhed2®?; Rabbi Joseph Karo,
Kesef Mishneh, ad loc.; David ben Solomon ibn (Atiilpra (Radbaz), ad loc.

42 tSan 11:5, for example, asserts that if th@esiforewarned himself, he is not
liable, even though he was obviously cognizantisfdiime. According to some
authorities, moreover, if only some, but not al,tbe witnesses to the crime
forewarn the sinner, he is not held liable (tSari).1

43 Enker, Jewish Criminal Law, pp. 197-208.

44  See, for example: ySan 5:1 22c¢-22d; Maimonidags of Sanhedrin, 12:2.
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awareness of the penalty systematically develops tbmbryonic”
tannaitic notion.

In my subsequent analysis of the Babylonian disoas$ shall argue
that the legal category of cognizance of the pgna#ts addressed in the
Bavli and in contemporaneous Pahlavi material in a sgmjar manner,
a fact that strongly suggests a shared intelleatuiieu. To be sure,
while earlier rabbinic and Zoroastrian sources aekadge the role of
the sinner’s cognizance in establishing his owhiliig, the latter only
briefly allude to the particular issue of cognizance ofpthealty.

The Talmudic discussion will be examined from tweparate
exegetical perspectives, both of which are necgsdar a valid
understanding of the text. In the first stage, thintdic discussion will
be internally analyzed in terms of higher sourggotsm, while focusing
on the distinctions betwedgretz Israeland Babylonian traditions that
are incorporated in the text. The internal sourdgciam will aid us in
isolating the traditions that seem to have origgdah Babylonia and thus
may reflect original Babylonian thought. In the netdge, the Talmudic
discussion will be contextualized within the lodadellectual milieu of
Sasanian Babylonia. In other words, the Talmudicugision will first be
considered as a stage in the internal developménth® rabbinic
discourse, and only then as a product of the Sasamtiglectual culture,
reflecting local religious and legal developments.

The Talmudic discussion introduces a legal dispogéwveen R.
Yohanan and Resh Lakish concerning a sinner whocagsizant of the
prohibition against laboring on the Sabbath, butkddc cognizance
regarding the penalty of extirpation. The Talmud&cdssion then cites
several amoraic statements attributed to Rava and Abage,attempt to
define the extent of the dispute Mretz Israel Abaye appears to
advocate a “minimalist” approach that reduces tispude between R.
Yohanan and Resh Lakish to a specific case, argheigin essence all
authorities are in agreement that cognizance ofstheis sufficient to
render a person a deliberate sinner. Rava, on tlex btnd, upholds a
“maximalist” position according to which any lack @gnizance of the
penalty — be it extirpation, divinely imposed dealie sin-offering or the
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additional one-fifth payment — falls under the sanaegory. These
essential approaches, | will argue, reflect the corscef the Babylonian
sages rather than those of their predecessd&reiz Israel and therefore
they ought to be contextualized and viewed in campa with the
differing approaches to this legal matter that displayed in Pahlavi
literature.

The Bavli addresses several transgressions in this regard -

performing forbidden labor on the Sabbath, takingoath in vain, and

the consumption aerumahby a non-priest — during which the sinner is
cognizant of his sin but does not realize the feldtent of the
consequences of his actions. While the Zoroastriestudsion is
concerned with the sin of carrying a corpse, a hat is seemingly
unrelated and irrelevant to the Talmudic discussion, frgmrspective of
comparative legal theory it would seem that boftigieus discussions
grapple with the same legal issue concerning cegice of the penalty,
albeit from somewhat different perspectives.

The Talmudic discussion introduces in this regdrcbd baraitot
which appear to address the case of a sinner wea@oagnizant of the sin
while lacking cognizance of the penalty. The subsatuwanalysis will
demonstrate, however, that these sources do not saeitesreflect
authentic tannaitic concerns — as the early rabbksretz Israeldid not
pay much attention to the sinner’s cognizance efghnalty in and of
itself — but more generally to his cognizance & $m. The focus on the
mental state of awareness of the sin, while lackiognizance of the
penalty, is in fact mostly the product of Babyloniaxpanding,
reworking, and reshaping of several tannaitic traditfdns.

45 My methodological assumptions regarding theti@hship between synoptic
parallels in rabbinic literature are largely based S. Friedman, “Uncovering
Literary Dependencies in the Talmudic Corpus",[5.Zohen ed., The Synoptic
Problem in Rabbinic Literature, Providence, 20Q0®, 36-57; idem, “The Baraitot
in the Babylonian Talmud and their Parallels in fhesefta” (Hebrew), Atara
L’Haim, Studies in the Talmud and Medieval Rabbihiterature in honor of
Professor Haim Zalman Dimitrovsky, Jerusalem 200@, 163-201; idem,
"Towards a Characterization of Babylonian Barai®¢n Tema and Ben Dortai",
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The firstbaraita, which deals with a proselyte who converted “in the
midst of the gentiles”, is paralleled iroseftaShabbat 8:5. According to
the Toseftés version, Monobaz rejects the extreme positionp@tog to
which even in the case of inadvertent sins theesinmust be cognizant of
his transgression at the time of the sin. Monobagument is that
although cognizance is required in the case ofnadertent sin (and
therefore a proselyte who converted to Judaismenhiing amongst the
nations is exempt from a sin-offering since he hadcognizance at all),
there is no requirement for cognizance at the tinghe sin, for this is a
prerequisite only in the case of deliberate crimes.

According to the Talmud's version of thbaraita, however,
Monobaz accepts the extreme position, accordinghitweven in the
case of inadvertent crimes cognizance at the tifrteeosin is required.
Based on the Talmudic version of tharaita, the sugyainquires what
exactly Monobaz would consider to be inadvertemgesithe sinner must
be cognizant of the sin at the time of his transgjmn. It is deduces,
according to this position, that lack of cognizamoscerning the sin-
offering, while being cognizant of the crime, woul® considered
inadvertent. While this may be concluded from thémLalic baraita, the
Tosefta on the other hand, does not directly address tbaeisof
cognizance of the penalty, a matter which appeahave been a typical
Babylonian concern.

The secondbaraita, categorizing the cases of deliberate and
inadvertent transgressions on the Sabbath, is ek@llin Tosefta
Shabbat 10:19. While thEoseftaaddresses only two cases that cover the
realms of cognizance of the sin and cognizancéefeality at hand, the
version cited in the Talmudigaraita includes a third scenario, regarding
one who is cognizant of the sin while lacking suéfnt cognizance
regarding the sin-offering. It is thus evident ttia Toseftadid not pay

in: Neti'ot Ledavid: Jubilee volume for David Weidslivni, Y. Elman et al eds.,
Orhot Press, 2007, pp. 195-274.
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much attention to the category of cognizance ofpéealty, which was
elaborated on in the Babylonian “embellishments” ofthrita.

The thirdbaraita addresses a sinner who was cognizant of the crime
of taking an oath in vain, but lacked sufficient szgnce regarding the
liability to a reparation sacrifice. Thearaita, although it addresses the
issue of cognizance of the penalty, could hardly coasidered an
authentic tannaitic source, since it contains astaht that is elsewhere
attributed to Rav Nahman and seems to reflect diséipn of his master,
Rav.

It will be further argued, that the disagreementeen theEretz
IsraelamoraimR. Yohanan and Resh Lakish, which seems to address the
issue of cognizance of the penalty, reflects in &ad@abylonian rather
than anEretz Israeltradition. While this dispute is paralleled in the
Yerushalmi several textual difficulties cast serious doubt tre
possibility that the original dispute Hretz Israelactually addressed the
matter of cognizance of the penalty. It must be eammind in this
respect that theBavli quite often tends to reshape, reinterpret, and
reattribute amoraic dicta set forth in therushalmf® It is therefore
difficult to trace a source fronkretz Israel — whether tannaitic or
amoraic — that unequivocally addresses the legaljoay of cognizance
of the penalty.

The following passage includes the complete disocoss Bavli
Shabbat concerning cognizance of the perfalty.

MNawa 7377 DX ey Naw Py nown 90 ,Nawa 1R 91Ta Boo
"3 DA A% Jawaw PItn 27X0D LMK DXL KPR 271 K - 7297
XPX 21 1K - 7277 MNAwa 7377 MRS AWy 0YA0 12 AN

46 For a discussion of attributed dicta that appedoth Talmuds, see: Z. Dor, The
Teachings of Eretz Israel in Babylon (Hebrew), Aeiv: Devir, 1971, pp. 116-140; S.
Friedman, Talmudic Studies: Investigating the Suijaiant Readings and Aggada,
The Jewish Theological Seminary: New York and Jdens, 2010, pp. 40-44.

47 bShab 68b-69b, according to manuscript Oxfoé6é; 3The numbering of the
paragraphs follows: S. Wald, BT Shabbat ChapterWith Comprehensive
Commentary, Talmud Halgud, S. Friedman ed., Jezuosa2007, pp. 31-32, 49-50.
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52

48 This baraita is devoted to the case of a pytselho converted to Judaism while
living among gentiles, or a Jewish baby who wadwrag by gentiles. The latter
two have violated the laws of the Shabbat unknolyjrend the question arises as
to their level of accountability. This baraita sesvas the basis for the following
discussion, devoted to cognizance of sin and puresih.

49 Vatican 108p>.

50 Thus according to Lev 4:22; the printed edgiplaces the worghawa in brackets,
which indicates the use of Lev. 4:27.

51 The printed editions adoho.

52 | purposely skipped passage 6 in Wald's edisorce it only appears in the Vilna
edition but not in any of the manuscripts.

53 Vilna hasjm.
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54 Missing in Oxford 366; Supplemented accordingMunich and the printed
editions

55 | purposely skipped passage 15 in Wald's aditisince the entire passage is
omitted in manuscript Oxford 366. It appears in Mbn95 and the first printed
edition, and is only summarized in Vatican.

56 The following translation follows the Soncinditen, for the most part, but
includes several changes and adjustments:

A great principle is stated in respect to thdidh: he, who forgets the
essential law of the Sabbath and performs manysatwo many Sabbaths — incurs
only one sin-offering. How is this? If a child &ken captive among gentiles, or a
proselyte is converted in the midst of the gentitasl [he] performs many labors
on many Sabbaths — he is liable to one sin-offeanly. And he is liable to one
[sin-offering] on account of blood, one on accoofhtforbidden fat, and one on
account of idolatry. But Monobaz exempts him. Amdig did Monobaz argue
before R. Akiva: Since a willful transgressor issigmated a sinner and an
unwitting transgressor is designated a sinner; @ssa willful transgressor had
cognizance, an unwilling transgressor also had izagoe. R. Akiva said to him,
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behold, | will add to your words: If so, just adlful transgression involves that he
had cognizance at the time of his deed, so in simgitransgression he also had
cognizance at the time of his deed. Indeed, he (x¥az) replied, all the more so
since you have added [this argument]. He (=R. Akszd to him: as you define it,

then, such is not designated unwitting but, rathvdul transgression...

1.

2.

10.

But according to Monobaz, wherein lies his nonfwitiess? E.g. if he was
ignorant with regard to the sacrifice.

But the Rabbis hold that ignorance with regard He sacrifice does not
constitute ignorance. Now according to the Rabbith regard to what is
ignorance [required]?

R. Yohanan said: e.g. if one errs with regard ®kéaret, even if he willfully
sins with regard to the negative command.

And Resh Lakish maintained: He must offend unwggirwith regard to the
negative injunction and the karet.

Rabbah said: What is R. Shimon b. Lakish's reaSmipture says, '(And if
any one of the common people sin unwittingly, irindoany of the things
which the Lord has commanded) not to be done, anduilty’, hence he
must err as to the negative injunction.

We learned: 'the primary forms of labor are fodgd one'. Now we pondered
thereon; why state the number? And R. Yohanan e@épljthis comes to
teach] that if one performs all of them in a singlate of unawareness, he is
liable [to a sin-offering] for each.

Now, how is this possible? [Surely, only] whereifieaware of the Sabbath
but unaware of [the forbidden nature of] his labd¥s for R. Yohanan, who
maintained that since he is ignorant with regardh karet although fully
aware of the negative injunction [his offence isigidered unwitting], it is
well: it is conceivable where he knew [that lab®fdrbidden on] the Sabbath
by a negative injunction. But according to R. Shimb. Lakish, who
maintained that he must be unaware of the negatjuaction and of the
karet, wherein did he know of the Sabbath?

He knew of [the law of] boundaries, this being at@dance with R. Akiva.
Who is the authority for the following which wasught by the Rabbis: 'if
one is unaware of both - he is the erring sinnemtioeed in the Torah, if one
willfully transgresses with regard to both — hetli® deliberate offender
mentioned in the Torah. If one is unaware of thbb@&th but aware of [the
forbidden character of] his labors or the reveoséf he declares, 'l knew that
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The Legal Discussion in Fourth Century Babylonia

Before | examine the Talmudic text in detall, it mmidpe worth pointing
out that the text is comprised of at least foutinlcs literary strata. While
the precise scope of each stratum remains uncléer, general
classification can perhaps be justified on litergrgunds. The first layer
includes thredaraitot (The first paragraph, and paragraphs 10 and 13)
which are presented as transmitted tannaitic naterhe second layer
includes an amoraic dispute between R. Yohanan asti Rakish with
regard to a deliberate sinner who is cognizanthef grohibition, but is
ignorant as to the extirpation penalty, i.e. the rddvideath penalty,

this labor is forbidden, but not whether it entadlssacrifice or not, he is
culpable? With whom does this agree? With Monobaz.

11. Abaye said: All agree with regard to an "oath dérance" that a sacrifice is
not incurred on account thereof, unless one is anawf its interdict.

12. 'All agree', who is that? R. Yohanan. But that vious! When did R.
Yohanan say [otherwise], where there is [the pgnaflt karet, but here [in
the case of an "oath of utterance"] that thereoigpenalty of] karet, he did
not state [his ruling]? One might argue: Sinceiligbto a sacrifice in this
case is an anomaly, for we do not find in the whibdeah that for a [mere]
negative injunction one must bring a sacrifice, lsthiere it is brought; then,
even if he is unaware of the [liability to a] séice, he is culpable, hence
[Abaye] informs us [otherwise].

13. An objection is raised: 'what is an unwitting offenwith regard to an "oath
of utterance" relating to the past? Where one saysiow that this oath is
forbidden, but | do not know whether it entails acrifice or not,' - he is
culpable.

14. This agrees with Monobaz.

15. And Abaye also said: all agree in respect to tetuthat one is not liable to
[the addition of] a fifth unless he is unawaretsfinterdict.

16. 'All agree" who is that? R. Yohanan. But that svious! When did R.
Yohanan say [otherwise], where there is the penaftigaret, but here that
there is no penalty of karet he did not state fhig1g]. You might argue:
death stands in the place of karet and therefomnédf is ignorant of [this
penalty of] death, he is culpable; hence he infousfotherwisel].

17. Rava said: Death stands in the place of karet addifig] the fifth stands in
the place of a sacrifice.
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prescribed for his actions. The third layer includeseral amoraic dicta
attributed to the fourth century Babylonian sages&and Abaye. The
fourth and seemingly latest stratum of the Talmudiscussion contains
several interpretive and organizing stammaitic remarks.

At first glance, thesugya seems to record a multi-generational
discourse, which includes the positions of variougharities form
different geographical and historical settings, @hsidering the legal
category of cognizance of the penalty. One wouldhistaken, however,
were one to accept this literary multiplicity oktialmudic discussion as
a reflection of an actual vibrant discussion ors tfwipic, which crosses
geographical and historical boundaries and joamnaimandamoraim
authorities inEretz Israeland Babylonia. In fact, as | have mentioned, it
is quite difficult to locate a rabbinic source tledplicitly addresses the
category of cognizance of the penalty, prior to fineth generation of
Babylonian authorities. | shall thus begin the detaianalysis with the
third literary stratum stemming from fourth century Blaioya.

The sugyaincludes two statements in the name of Abaye, whreh
intended to minimize the scope of R. Yohanan’'s pmsitoncerning
cognizance of the extirpation penalty, and bringlaser to the position
of Resh Lakish (paragraphs 11 and 16). Accordingbaye, R. Yohanan
simply argues that a sinner who lacks cognizancecaming the
extirpation penalty is considered an inadverteahggressor. When the
absence of cognizance pertains, however, to theatiaigto bring a sin-
offering, or to pay an additional one-fifth in thase of consuming
terumalh all are in agreement that only the absence ofizagoe of the
prohibition itself renders the sinner an inadvertesnsgressor. Abaye, in
other words, by stressing the limited scope of R. afam’s position,
appears to lean towards the position of Resh Lakish, atigiiectly.

Rava’s statement (paragraph 18) is confronted ithye's position,
who attempts to reduce the dispute between R. Yohand Resh Lakish
only to the case of cognizance concerning the mation penalty. In
contrast to Abaye’s “minimalist” approach, Rava agthat even when

57 The general stratification suggested here bellfurther justified throughout the
discussion.
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the absence of cognizance pertains to other pesalor legal
consequences, such as the obligation to bring affénng or to pay an
additional one-fifth, the sinner is considered amdiertent transgressor.
Rava, in other words, not only supports R. Yohanahisndispute with
Resh Lakish, but promotes a “maximalist” interprietatof the former’'s
position, according to which any lack of cognizamse the part of a
sinner with regard to the legal consequences of his actolers him an
inadvertent transgressot.

It is noteworthy that Rava’s statement parallelaaswer which was
given to him by Rav Nahman accordingBavli Shevuot® It is likely
then that Rava’s conversation with Rav Nahman, wpresumably took
place in Mehoza, is the actusitz im Lebemf Rava’s statement, and not
his reconstructed dispute with Abaye. While the aditof oursugya
juxtapose Rava’s position with that of Abaye’s,they have done on
numerous occasions, the interlocutors are not dapict this context as
commenting on one another’s statements.

One can delineate perhaps two essential approashesg fourth
century Babylonian rabbis, with regard to the legategory of
cognizance of the penalty. Interestingly, these appres separate
Abaye, a prominent rabbinic figure from Pumbedithatiee one hant’
and Rava and Rav Nahman, the famous authorities edfoleh on the

58 Rava’s connection to R. Yohanan's teachinge wiscussed in: Dor 1971, pp. 11-78.

59 bShev 26b. The text will be quoted and disalibstow.

60 On the rabbinic circle of Pumbeditha, see dafigcl. Geiger, The Yeshivah of
Pumbedita from its Foundation until Abbaye's Daykapters in the Formation of
an Educational Institution (Hebrew), PhD DissedatiThe Hebrew University of
Jerusalem, 2006. The authors’ use of the term Yabkhbefore the late fifth
century, however, must be significantly qualifiefl, D. Goodblatt, “The History
of the Babylonian Academies,” in: The Cambridgetbtig of Judaism IV: The
Late Roman-Rabbinic Period, S. T. Katz ed., CanggridCambridge University
Press, 2006, pp. 821-839; J.L. Rubenstein, “The Bfghe Babylonian Rabbinic
Academy: A Reexamination of the Talmudic Evidenc@éwish Studies: an
Internet Journal 1 (2002), pp. 55-68.
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other®® While Abaye advocates a “minimalist” approach thgaempts to
reduce the early dispute Eretz Israelto a specific case regarding the
absence of cognizance of the extirpation penaltyyaRapholds a
“maximalist” position, according to which the abseraf cognizance of
any sort of penalty — be it extirpation, divinelygosed death, the sin-
offering, or the additional one-fifth payment — &lunder the same
category. In other words we might say that while &advocates an
essentialized interpretation of the dispute regeydihe absence of
cognizance of the extirpation penalty, Abaye attemptde-essentialize
this dispute by means of reducing the dispute to a speeiie.

It is also important to address the manner by whidlaye and
Rava’s dispute is “reconstructed” by the later @ditof thesugya and
consider the fact that the differing statements rase transmitted as a
coherent tradition (Abaye said x and Rava said i) réther appear to be
distinct traditions that were juxtaposed at a laiee®? In this respect,
the discussion concerning Abaye’s statements (paphg 11-17) is
deliberately interrupted and contradicted by a tating authoritative
statement made by Rava (paragraph 18). Accordingotoe textual
variants, moreover, the first statement of Abaye is fact
straightforwardly rejected by thsugya ("snarn »ax7 xnarn”).%% The
Talmud, therefore, by means of editorial organizatd the disputing
opinions, appears to lean towards the position of Rava.

61 On the distinct halakhic cultures reflected Ntehoza and Pumbeditha, see
especially: Y. EIman, "A Tale of Two Cities: Mahoaad Pumbedita" (Hebrew),
in: Torah Lishma: Essays in Jewish Studies in HoaobrProfessor Shamma
Friedman, D. Golinkin et al eds., Jerusalem 2007h. [3-38; idem,
"Socioeconomics of Babylonian Heresy", in: JewiglwlLAssociation Studies 17:
Studies in Medieval Halakhah in Honor of StepherRdssamaneck, eds. A. Gray
and B. Jackson, Jewish Law Association, 2007, PHL&7.

62 See for instance: R. Kalmin, "Friends and Ggjlees, or Barely Acquainted?
Relations between Fourth-Generation Masters irBitgylonian Talmud", HUCA
61 (1990), pp. 125-158.

63 Admittedly, though, this passage is omitte@iford 366.

64 For the editorial methodology of "twisting" aalfudic discussion towards the
direction of one of the disputing opinions, seeilfstance: M. Kahana, "Intimation of
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As | shall further argue, the Talmud’'s attempt tontcast and
juxtapose two distinct approaches regarding thaesia cognizance of
the penalty is not only reflected in the preseatatf Abaye and Rava’'s
reconstructed dispute. In fact, the fundamental udespbetween R.
Yohanan and Resh Lakish regarding the absence gifizance of the
extirpation penalty, and the dispute between Monduat the Rabbis
concerning the definition of the scriptural referento inadvertent
transgressions, are also reconstructed bystigyain a similar manner,
which advocates an ongoing and cross-generatideput# concerning
the sinner's cognizance of the penéfty.

To summarize, the Talmudic discussion appears tostawmt a
systematic and comprehensive statement depictioggs-generational
dispute that includes prominent authorities frorffedent geographical
and historical settings. In its reconstructed foime, Talmudic discussion
implicitly asserts that: Monobaz, R. Yohanan and RalWgroclaimed
the same positiofi'inx 727 x"] — the sinner’s absence of cognizance
with regard to the penalty renders him an inadwértensgressdt. But
is this “overarching” portrayal of a multi-generatal rabbinic discussion
justified? In the following section, | will examinthe exegetical and
editorial techniques, through which the editors rpooate and
appropriate earlieEretz Israeltraditions, to address the novel issue of
the sinner’s cognizance of the penalty.

Legal Cognizance of the Penalty iffannaitic Sources

The Talmudic discussion transmits three purporteédhnaiticbaraitot,
which seem to address the legal requirement of izagoe of the

Intention and Compulsion of Divorce — Towards thrariBmission of Contradictory
Traditions in Late Talmudic Passages", Tarbiz §29D3), pp. 225-263.

65 My argument regarding the reworking and resigppdf earlier Eretz Israel
disputes will be elaborated on in the followingts®ts.

66 On this common "overarching" tendency in thdmual, see: L. Moscovitz,
"Ameru Davar Ehad' (‘'They Said the Same Thinghim Bavli" (Hebrew), Bar-
Ilan 30-31 (2006), Bar-llan University Press: RaBan, pp. 251-258.
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penalty. Based on Monobaz’ position in thoaraita, the Talmud

attributes to Monobaz the position that inadvertgns could only occur
in the case of an absence of cognizance concelthieagsin-offering

[paragraph 1]. As for the interlocutors of Monobde Talmud suggests
two alternative possibilities which correspond tee tpositions of R.
Yohanan and Resh Lakish. According to the latterjnaadlvertent sin

occurs only when the sinner is incognizant of th@hition itself, while

the former maintains that even the absence of zagoe of the
extirpation penalty renders the sinner inadverfpatagraph 2-4]. Both
the opinion of Monobaz and that of his interlocstare thus interpreted
by the sugya as an integral part of the legal discussion reaggrd
cognizance of the penalty.

Two additional baraitot are quoted in our Talmudic passage
[paragraphs 10 and 13], which address the absenceogfizance
concerning the sin-offering. Following the aforemenéd logic of the
sugya both baraitot are attributed to Monobaz, who is thought to have
held the position that inadvertent transgressiangdconly apply in the
case of the absence of cognizance concerning thetlabila sacrifice.

The first twobaraitot [theopening passage and paragraph 10] have
direct parallels inTosefta Shabbat 8:5 andosefta Shabbat 10:19,
respectively, while the thirdaraita [paragraph 13] is paralleled by a
statement of Rav Nahman Bavli Shevuo26b. While the thirdaraita
could hardly be consideredbaraita in the sense of a genuine tannaitic
source, the first twdbaraitot undoubtedly reflect an earlier tannaitic
version. Subsequently, | would like to compare thHEskenudic baraitot
with the presumably earlier versions preserved he Tosefta This
comparison will enable me to trace the historyrahsmission of these
rabbinic sources and thus distinguish the origtaahaitic elements of
the discussion from later adjustments, which canatbebuted to the
Babylonian transmitters of the sources.

The synoptic problem in rabbinic literature condegn the
relationship between th&oseftaand parallel accounts in thealmuds
was considered to be one of the most complicatukess in the critical
study of rabbinic literature. Numerous studies weeoted to this topic
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and various models were suggested to describerduesp relationships
between parallebaraitot in the Tosefta Yerushalmiand Bavli.?” In
recent years, Shamma Friedman has devoted sevéidésarto this
matter and concluded that tBavli's versions of manigaraitot are often
reworked and reformed, when compared with theinagtic parallels.
Rather than considering the varying version asttaditions in the sense
of “zakhorand shamof, which were articulated in one utterance, it is
much more productive to speak in terms of earlylate. — a source and
its embellished reworking. This conclusion fits ewtell with what we
already know about thBavli’'s utilization of its sources in general, which
reflects creativity and embellishméftit.

Except for changes relating to stylistic refinememification of
terminology, combining of sources, and so forth, dinan argues that
there are often significant changes in content gt from legal and
ideological positions that characterize Bavli's agenda in particul&r.
Similarly, | shall argue that beyond typical styischanges, one can
detect significant changes in the content of blagaitot in our sugya
which fit the latter's concerns rather than thegioal concerns that are
reflected in the tannaitic version. As will be derswated, the legal
agenda advocated by the Talmudic discussion, ahecred also in the
Talmudic version of théaraitot, significantly intersects with certain
intellectual trends that are current in the Sasaotdtural milieu, and are
reflected in Pahlavi literature in particular.

Tosefta Shabbat 10:19

Based on th@&avli's version of the secondaraita (paragraph 10) alone,
we might erroneously infer that the question regaydhe sinner’s lack

67 For a discussion on the models proposed byelEpsind Albeck, see: E.S
Rosenthal, "Hamoreh", PAAJR 31 (1963), p. 52; farenrecent suggestions, see:
Friedman 2000, pp. 163-201; B. Katzoff, The Relsdlip between Tosefta and
Yerushalmi of Berachot, PhD Dissertation, Bar-llamversity, 2003.

68 Friedman 2007, p. 202.

69 Friedman 2007.
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of cognizance concerning the liability to a sacsefiwas already
addressed in tannaitic circles. A close examinatiathe parallel account
in the Tosefta however, reveals that the original tannaitic actoun
apparently never considered this legal possibility atadre is a synoptic
table of the Talmudibaraita viewed against the parallel version in the

Tosefta

Tosefta Shabbat 10:19°

Bavli Shabbat 69

MART AN T - 13721 7712 AW 7329 D
4702

SN2 MART T2 R W - 7121 712 I8

MOX5HA T Nawa B .1
Nawa 799 NIORSHA MW IR L2

7MDK W TIRPAW "X YTV MRY X L3
INXD OX 727p 7°PY 1270 OX YT PR DaX

.:S!n -

7Y 1270 PR MIRLA Y270 52 BYon
19701 P17 INPRN LA 19107 JNPRN RANY
7Y, P00 - 7177 19101 AN 1NPRN A
5w 7AW3A WP OX A 19107 10Pnn XAnw
27%°5 .21 - 7OKRPR MWy 72 1 NN

X177 77 - 7OKRDRA TN NAw XA YIY 0
S17102 MNARF TN

LS00 POoYNN 10 OR
7OKRPMA T Nawa A .1

MYy NN N2W X7 YTV P X L2
MR PYw I 70 RS DaR 7ox4Hn 02
DRV 271 785N

SN2 MART AW T -

This is the general principle: all thosg

who are liable to sin-offerings are not

liable unless the beginning and the ef
[of the prohibited action] is inadverten

If the beginning is deliberate and the

70 Following Lieberman’s edition, Tosefta Moed4p.
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- If one is unaware of both, this is th

erring sinner mentioned in the Torah.

- If one willfully transgresses with
regard to both, this is the deliberate
offender mentioned in the Torah.

1. If one is unaware of the Sabbath
but aware of [the forbidden characte
of] his labor or

2. He is unaware of his labors but is
aware of the Sabbath

3. Or if he declares, 'l knew that this
labor is forbidden, but not whether it
entails a sacrifice or not

- He is culpable.

D

r

352

end is inadvertent, or the beginning
inadvertent and the end deliberate, th
are exempt, save if the beginning ang

the end [of the action] are inadvertent.

If the inadvertent action of one of theg
transgressions meets the legal meas
- he is liable! How s0?

- If he knew that it was the Sabbath
and he deliberately performed a
forbidden act of labor this is the
deliberate sinner referred to in the Tor

- If he was merely “tampering” he is
exempt.

1. If one is unaware of the Sabbath [
aware of [the forbidden character of]
his labor or

2. He was aware of the Sabbath and
intended to perform an act, but he di
not realize that this is a forbidden acf
for which one is liable to a sin-offerin

- This is the inadvertent sinner referr
to in the Torah.

ey

1
ure

ah.

put

he

Regarding theéloseftés version, Lieberman notes that “according to the
Bavli, the baraita follows the opinion of MonobazZ? Lieberman thus

71 For the explanation of this obscure teachieg, Iseberman, Tosefta Moed, p. 45, n. 58.
72 Lieberman, Tosefta Kifshuta, p. 166.
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equates th&oseftawith the Talmudidoaraita in terms of their contents,
and simply notes that tHgavli attributes thidaraita to Monobaz, while
such an attribution is not mentioned in tHesefta As | shall
demonstrate, however, the attribution to Monobazoebgbly the least of
the details in which the Talmudigaraita diverges from theToseftés
version.

The Toseftaaddresses a sinner, who was cognizant of the Sabbat
and had the intent to engage in the act he actpaltiprmed, yet he was
incognizant of the fact that his actions consistaofransgression for
which one must bring a sin-offering [clause 2]. Astf glance, it would
seem that this clause parallels the clause in tenddic baraita that
refers to a person who says: ‘I knew that this tabdorbidden, but not
whether or not it entails a sacrifice’ [clause 3heTTalmudicbaraita is
clearly dealing here with a deliberate sinner tmmhonly the outcome
of his crime (the sacrifice in this case) was unknoAfter dealing with
cognizance of the prohibition and of the realityaiises 1 and 2] the
Talmudic baraita goes on to entertaining a third scenario concgrnin
cognizance of the penalty.

However, if we look closely at thBoseftds version, we can see that
this cannot possibly be the case. Theseftaincludes only two cases
[clauses 1 and 2] that cover the basic requirerf@ntognizance of the
prohibition and of the reality at hand. Since thetfclause in th& osefta
concerns a sinner who is incognizant with regardh® Sabbath, but
cognizant regarding the act of labor, it is onlyitad that the second
clause refers to the opposite case of a sinnerigvisognizant regarding
the Sabbath, and incognizant regarding the act of labora3destion that
“he did not realize that this is a forbidden actvidhich one is liable to a
sin-offering” is not intended to indicate an absewt cognizance of the
penalty in particular, but rather of the entire dins quite unlikely that
the Toseftawould be dealing with the more complicated sitwmtof an
absence of cognizance of the penalty alone, whemtire fundamental
case of the absence of cognizance of the sin itself isemmitt

Why then does th&oseftautilize this ambiguous terminology, if the
mere absence of cognizance of the sin is interdlethuse 2? It appears
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that theToseftahad to emphasize that in this case there wastioteto
perform the act, whereas in the previous case afig&aing” (nit'asek,
even the action itself was inadvertent. Traseftatherefore emphasizes
that although the sinner meant to perform thelatlid not know that it
is considered forbidden labor. The Talmubaraita, by contrast, does
not include the law of “tampering”, and thereforeegmot include the
Toseftés reservation.

Regarding the relationship between tberaita and theToseftés
version, it has recently been suggested that sogmifi changes were
made in the Talmudibaraita.”® Firstly, the Talmudidaraita omits the
law regarding “tampering”, since it is not relevawot the Talmudic
discussion. Secondly, the Talmudbaraita shortens and unifies the
terminology.nax?ma 2w ;MIRM2 TN NAW2 AW AT 712 T AT ara 2w
[mawa rm And thirdly, the Talmudidoaraita adds an additional clause
that is missing from th&oseftés version, which concerns the absence of
cognizance of the penalty while acknowledging the pibbrb

The last clause [clause 3] in the Talmubaraita, although missing
from theTosefta is paralleled by the answer of Rav Nahman to Rava’
inquiry according toBavli Shevu'ot This seems to indicate that this
clause was not an original part of the traditiort, Wwas added in fact by
the Babylonian transmitters of thoaraita, who reused an authoritative
amoraic dictum attributed to Rav Nahman to amendbénaita.”

LRI TR YTOT R 2923WS M0 DAY R IR AN 297 K39 7710 Ky3
5ax 770K W YW IR YTV ,IRIRID! PR AR LK DNR YT RDT XY
02mp 10y Parnw YT TR

Rava inquired of Rav Nahman: what is consideredimnitting
transgression of a retroactive oath of utteranté@ knew — he is

73 Wald 2007, pp. 52-57.

74 1t is possible of course, although unlikelyattihe Bavli preserves a genuine
tannaitic version of the baraita, which was merelyeated by Rav Nahman. On
this point see: M. Benovitz, BT Shevu'ot Chapter Gitical Edition with
Comprehensive Commentary, New York and Jerusal&®; 2003, pp. 332-341.

75 bShev 26b, according to manuscript Vatican 140.
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a willful transgressor, and if he did not know —ikeconsidered
compelled. He [=Rav Nahman] replied: [It is possiinléhe case
of] one who says: ‘I know that this oath is forbaag but | do not
know whether one is obligated to bring an offering for itat’.n

In his commentary on the third chapteBaivli ShevugtMoshe Benovitz
suggests that Rav Nahman’s position in this paseglges on an earlier
statement made by Rav. According to Rav, one is dersi an
inadvertent sinner with regard to the oath of testiy when one was
cognizant of the prohibition but was incognizanttbé liability to a
sacrifice’® Depending perhaps on this legal innovation, Ravn\ah
suggests that concerning the oath of utteranceaioanadvertent sinner
is one who was cognizant of the prohibition but wemware of the
liability to a sacrifice’’

To summarize the evidence, then, | have demonstthtgdhe case
of one who is “deliberate with regard to the pratmn and inadvertent
regarding the liability to a sacrifice” was not ltgaaddressed in the
Tosefta but only in the reworked version of tharaita that appears in
the Talmud. It is interesting that Wald, who convingty argues for late
Babylonian reshaping of thibaraita, suggests nevertheless that the
Toseftacan also be interpreted as referring to the alesehcognizance
of the penalty® As | demonstrated, however, this interpretationiglly
unlikely, since theToseftacannot possibly be addressing the absence of
cognizance of the penalty without referring first the absence of
cognizance of the prohibition itself. It is thus mgntention that the last
clause of the Talmudibaraita was probably added later on by its
Babylonian transmitters, in an attempt to subjughtebaraita to the
extended Talmudic discussion.

76 Rav’s position appears in: bShev 31b; yShe\B8t3 yShev 3:1 34b; it is possible,
furthermore, that even tSev 2:6-10 incorporated 'Rgposition regarding
cognizance of the penalty prior to his descendm@abylonia, see: Benovitz
2003, p. 334, n. 26.

77 Benovitz 2003, pp. 332-341.

78 Wald 2007, p. 53.
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Tosefta Shabbat 8:5

356

In his commentary on the seventh chapter of trac&tabbat Wald
points out several differences between tharaita quoted at the
beginning of the Talmudic discussion, and a tanmaiairallel inTosefta
Shabbat 8:5. The following synoptic table will seree elucidate the
points of similarity and difference between the two versio

Tosefta Shabbat 8:5

Bavli Shabbat 68

PPy N 93 :N2awa 1R D178 B9o
17297 MN2wa 7277 MK Iwyl naw

AW 3,070 1725 navaw Pt
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1297

IR2PY 27 730 17 1ann 70 1
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5y 77012 177 :X2°PY 727 17 K
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Jwyn

119 9K .NDOIW 1AW 31,77 10 NN
ST ROR AW 1P PR 7T

A great principle is stated i
respect to the Sabbath: one w
forgets the essential law of Sabb

=)
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and performs many labors on many

Sabbaths, incurs one sin-offering on

How is this?

ly.
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If a child is taken captive amorn
gentiles or a proselyte is convert
while living in the midst of gentile
and performs many labors on ma
Sabbaths, he is liable to one s
offering only. And he is liable to on
[sin-offering] on account of blood, or
on account of forbidden fat, and o
on account of idolatryBut Monobaz
exempts [him].

And thus did Monobaz argu
before R. Akiva: Since a willfu
transgressor is designated a sinner
an unwitting transgressor is designa
a sinner; then just as a willft
transgressor had cognizance,
unwilling transgressor also
cognizance.

~

[«

h

R. Akiva said to him, behold,
will add to your words: If so, just as
willful transgression involves that H
had cognizance at the time of his de
SO in unwitting transgression he al
had cognizance at the time of his de

Indeed, he [=Monobaz] replie
all the more so since you have ad(
[this argument]. He [=R. Akiva] sai
to him: as you define it, then, such
not designated unwitting but rather
willful transgression.

Sin and Penalty in the Babylonian Talmud and PaHl#erature

g A proselyte who converted while
etiving amongst gentiles, and who

s performed a prohibited act of labor g
nghe Sabbath; R. Akiva declares him

riable, and Monobaz exempts [him].

e

e

ne

e And reason suggests that he
should be exempt; since one who
aoommits a sin inadvertently is liable
lealsin-offering and one who commits

uIsin intentionally becomes liable to
agxtirpation. Just as a willful
\dransgressor is not liable unless he |
cognizance, so an unwitting
transgressor must also have
cognizance.

I R. Akiva said to him: behold, |
awill add to your words: just as a
ewillful transgressor is not liable unles
eke had cognizance at the time of his
sdeed, so in unwitting transgressor is
edlso not liable unless he had
cognizance at the time of his deed.

d, He [=Monobaz] replied, all the
ledore so since you have added [this
dargument]. If he had cognizance at t
iime of the deed he is not considere
an inadvertent transgressor but rathg
willful transgressor.

10]

ad

S

)
21 a
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Wald rightfully notes that according to theoseftés version of this
baraita, the last clause consists entirely of the word&lohobaz, who
rejects R. Akiva’'s attempt to attribute to him tla¢her extreme position,
according to which even in the case of an inadwergen there is a
requirement of cognizance at the time of the treesgion. Monobaz’
argument is that although there is a requiremegbghizance in the case
of an inadvertent sin (and therefore a proselyte wdnverted to Judaism
while living amongst the nations is exempt fromiraaffering since he
had no cognizance at all), there is no requiremémognizance at the
time of the deed, for this is a prerequisite onlyhea case of a deliberate
crime.

However, according to the Talmud's version of tlbaraita,
Monobaz concedes that even in the case of an inadvesin there is a
requirement of cognizance at the time of the dedils S the reason
perhaps for théavli's addition of the word “indeed™:{) to Monobaz’
response, indicating his acceptance of this notiorAKR/a disagrees, of
course, and concludes that when there is cognizantee time of the
deed the sinner enters the realm of a deliberateecrand is no longer
considered an inadvertent transgressor. Monobazrtheless, maintains
his position that even in the case of an inadvergn there is a
requirement of cognizance at the time of the déed.

While | generally accept Wald's analysis of th&raita, it must be
stressed that these changes are not merely min@ntsaconcerning the
exact position of Monobaz. Th&avli's version of this baraita

79 Wald 2007, p. 45. Other significant differentetween the two versions of the
baraita are addressed in: R. Kalmin, "The Adiabefayal Family in Rabbinic
Literature of Late Antiquity”, Tiferet LeyisraeluBilee Volume in Honor of Israel
Francus, Jewish Theological Seminary: New York, ®Qdp. 61-73; | disagree,
however, with Kalmin’s suggestion that the Bavteatpts to depict Monobaz as a
fool, by accepting R. Akiva’'s supposedly absurdpwmsition that even an
inadvertent sinner needs to have knowledge atithe of the sin. As | will
demonstrate below, by narrowing the notion of iratknt crimes according to
Monobaz, the Bavli simply wishes to associate Mamwlwith the Talmudic
discussion of a sinner who is cognizant of the kst not of the consequent
penalty.
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epitomizes the very foundation, upon which the entifalmudic
discussion is based. The Talmudic discussion, comggiihe sinner’s
lack of cognizance of the penalty, simply could have been based on
the Toseftds version of thebaraita. Only if Monobaz is of the opinion
that both inadvertent and deliberate crimes requognizance at the time
of the deed, is it necessary to further inquirectading to Monobaz,
wherein lies his non-willfulness?”, which leads urrt to the solution,
defining the inadvertent sinner as one who lackgnance of the
liability to a sacrifice. According to th€osefta the difference between
inadvertent and deliberate crimes is perfectly rcleacording to
Monobaz; an inadvertent crime requires cognizamcgdneral and a
deliberate sin requires specific cognizance at the timeead¢ed.

The differences between the two versions of Haeaita cannot
simply be explained away by suggesting that théfecetwo separate
tannaitic traditions. These differences most likedflect deliberate
changes that were made by the Babylonian trangstfethebaraita, in
accord with the Talmudic discussion. Tieraita was thus adapted to the
legal interests of the Talmudic discussion conegynihe sinner’s lack of
cognizance of the penalty.

The Iranian Context of Monobaz’s Tradition

| must further account for the fact that particiyalonobaz, a relatively
unattested figure in rabbinic literature, was chose this context to
advocate the legal position wherein the absenceoghizance of the
liability to a sacrifice renders a crime inadvettédne is reminded in this
regard that although dependent on the tannaitdititva, it is ultimately
the Bavli and not theToseftathat attributes this far-reaching position to
Monobaz. In fact, not only Monobaz himself is “appra@d” by theBavli

to bear on the matter of cognizance of the penlti/his interlocutors are
associated with this matter as well.

The fascinating conversion story of the Adiabemayal family in
the first century C.E is known to us primarily thgbuthe lengthy
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account in Josephd8,and from scattered references by other ancient
authors and in rabbinic literatu¥elt has been pointed out by several
scholars that the conversion story, both in Joséphosount and in
rabbinic sources, reflects some Iranian impBacRecently, | have
suggested that th&avli in particular seems to have attributed to
Monobaz, the converted King of Adiabene, legal practicdsstatements
that are significantly reminiscent of Zoroastrian trauis®®

80 Josephus, Antiquities, 20.17-96; see also:skewliar, 1.6; 2.388-89; 2.520; 5.55;

81

82

83

5.119; 5.147; 5.253; 5. 474-476; 6.356-357; M. igt@reek and Latin Authors on
Jews and Judaism, 2 vol., Jerusalem: Israel AcaddrBgiences and Humanities,
1980, vol. 2, pp. 73-74, 84-86, 196-197; recentlists on the conversion of the
Adiabenian family include: D. Barish, Adiabene: RbZonverts to Judaism in the
First Century C.E., PhD dissertation, Hebrew Un@allege, 1983, pp. 98-157;
L.H. Schiffman, "The Conversion of the Royal Hoasé\diabene in Josephus and
Rabbinic Sources", in: L.H. Feldman and G. Hata.,edissephus, Judaism and
Christianity, Leiden: Brill 1987, pp. 293-312; T.ajdk, "The Parthians in
Josephus”, in: J. Wiesehoefer ed., Das Partherwgidtseine Zeugnisse, Stuttgart:
Steiner 1998, pp. 317-321; Kalmin 2010, pp. 61-@&omprehensive survey of
studies on this topic is provided in: Kalmin 20p061, n. 1.

The royal Adiabenian family is mentioned in tiedowing rabbinic traditions:
mYom 3:10; tPe'ah 4:18, p. 60; tShab 8:5, pp. 30t8dm 2:3, p. 3660; tMeg
3:30, p. 362; tSuk 1:1; Sifra Metzora Parasha yP&'ah 1:1 15b; yMeg 4:12 75c;
Genesis Rabbah 46:10; pp. 467-468; bSuk 2b; bBLB; hShev 26b; bMen 32b;
bNid 17a; for a discussion of the rabbinic sourceg, especially: Schiffman 1987,
pp. 293-312; Kalmin 2010, pp. 61-78.

See especially: M. Frenschkowski, ‘Iranischenigélegende in der Adiabene: Zur
Vorgeschichte von Josephus: Antiquitates XX, 17-ZDMG 140:2 (1990), pp.
213-233; Rajak 1998, pp. 317-321; A. De Jong, "Zetnan Religious Polemics
and their Contexts: Inter-confessional Relationshim Sasanian Empire", in: T.L.
Hettema & A. van der Kooij eds., Religious Polemit€ontext: Papers presented
to the Second International Conference of the Lreittestitute for the Study of
Religions, Assen 2004, n. 34; G. Herman, “IranigoicEMotifs in Josephus’
Antiquities, (XVIII, 314-370)", Journal of JewishtBlies 57:2 (2006), p. 261, n.
75; A. Hintze, "Treasures in Heaven: A Theme in @amative Religion", Irano-
Judaica 6, S. Shaked ed., Jerusalem: Ben Zviutes®008, pp. 9-36.

Kiel, pp. 299-303. These considerations, ofre@uhave nothing to do with the
historical figure of Monobaz king of Adiabene, brdather with the literary
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In the current context, in which the Talmudic and Pahlagudisions
regarding cognizance of the penalty appear to set#rin several
important manners, it is thus hardly surprising ital fthe figure of the
Adiabenian King, carefully selected due to his sigggblranian origins.
Indeed, as was previously demonstrated, the questioone’s legal
liability in the absence of cognizance of the pgn#& systematically
addressed in Pahlavi literature and was in fact fdweis of a wide-
ranging legal dispute, involving several religiousdalegal schools,
during the Sasanian period. The Talmud’s asserhah Monobaz was
also engaged in a similar dispute with certain i®indeed supports the
pattern | have outlined concerning the “Zoroastrieimaracter of many
traditions that are attributed to Monobaz in the Babyloiiiamud.

It must be stressed in this regard that Monobagitjpm according to
the Toseftahas nothing to do with the sinner’'s cognizancéhefpenalty.
As | have pointed out, it is only tigavli that interprets the position of
Monobaz in such a manner. Indeed, as is the caseregtrd to other
traditions that are attributed to Monobaz in rabbinicditiere, in this case

reconstruction of his figure in rabbinic literatufgcholars have previously pointed
out the historical peculiarity of rabbinic traditi® that depict Monobaz as nearly a
Rabbi, discussing legal matters with prominent &éthm authorities (cf. Sifra
Metzora Parasha 1:4; tSuk 1:1). A. Goldberg hasioeimgly suggested in this
respect that Monobaz' figure was selected in Tassftabbat for literary, rather
than historical, reasons. Monobaz, who was himselfproselyte who has
converted among the nations"”, was chosen to adwogdenient position that
exempts such proselytes from bringing a sin-offgrifiee: A. Goldberg, "Heleni
the Queen and Monobaz the King: Two Famous Praselgt the End of the
Second Temple Period" (Hebrew), Mahana'im 75 (196%). 46-49. More
recently, Kalmin has convincingly demonstrated tRabylonian as well as Eretz
Israel traditions regarding Monobaz reflect divami positions towards
proselytism and social boundaries within the Jeweisinmunity. While the Eretz
Israel traditions often depict Monobaz as a Raabithey are relatively more open
to accepting people of non-rabbinic descent, théyRaian traditions never
present Monobaz as part and parcel of the rablbimeement. See: Kalmin 2010,
pp. 61-73; idem, Jewish Babylonia between Persth Roaman Palestine, New
York and Oxford: Oxford University Press, 2006, pp3-184.
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too it seems that the association of Monobaz w#brdastrian” legal
traditions is particularly emphasized in the Babyloniatmiud®*

To be sure, Almut Hintze has recently demonstratatl the famous
rabbinic passage, which attributes to Monobaz th@pher of “storing
up treasures in heaven”, and which appears alneaggrlierEretz Israel
sources is derived from Iranian sourf&banian connections are thus by
no means limited to Babylonian rabbinic sourcesictvhwere produced
under Iranian dominance, but are also founHretz Israelcompilations.
It is my contention, however, that tHgavli in particular seems to
attribute to Monobaz legal positions and practites are closely related
to the Zoroastrian legal discourse. Specifically Bebylonian sages,
who might have actually been familiar with sometioése local legal
tendencies, felt the need to attribute the notiorcagnizance of the
penalty to an “lIranian” figure such as Monobaz.

The Dispute between R. Yohanan and Resh Lakish

Once we have established that Feseftawas probably not concerned
with the state of cognizance of the penalty, we mamm to examine the
early amoraic dispute between R. Yohanan and Reddist, which
seems to address precisely this matter. Before weappreciate the
scope of this third century dispute, however, we ngosisider a similar
and perhaps related disputeYiarushalmi Shabbabetween R. Yose ben
Haninah and R. Yehoshua ben Leuvi.

"D 12 YW Y .LAWYN K92 T .AwYN K92 Aw3a AR 730 2 001
YWIT % ¥™0n NP 12 NYAR 7 %10 .N72°02 TN .00 A UaR
12 10N NI°A T 1DR LJARY YT LINT031 A7 NI T DR 17 72

84 See especially the practices attributed tohthesehold of Monobaz in bNid 17b;
Kiel 2011, pp. 299-303.

85 See: Hintze 2008, pp. 9-36; Schiffman 1987,299; tPe'ah 4:18 (p. 60 in
Lieberman’s edition); yPe'ah 1:1 15b; bB.B. 11a.
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R. Yose ben Haninah said: an inadvertent sin meanget
ignorant of the negative commandment, and a delbesmn
means to be aware of the negative commandment. Rostiah
ben Levi said: an inadvertent sin means to be gmoof the
extirpation penalty, and a deliberate sin meanstavare of the
extirpation penalty. R. Shimon bar Yohai preseratd¢daching that
supports R. Yehoshua ben Levi: ‘He reviles the Landl that
person shall be cut off [from among his peopleficte that even if
he is extirpated for his deliberate sin, [when e&ses] admonish
him he is flogged and brings a sacrifice. R. Abbiihtlhhe name of
R. Yohanan [says]: if one is unwitting with regard to praaibfat,
but he is willful as regarding the sin-offering, Han witnesses]
admonish him he is flogged and brings a sacrifice.

Several traditional commentators of tierushalminterpreted the dispute
between R. Yose ben Haninah and R. Yehoshua bendsemirroring the

dispute between R. Yohanan and Resh Lakish irBthi. R. Yose ben

Haninah holds, accordingly, that inadvertent sinstinvolve an absence
of cognizance of both the prohibition and the @siilon penalty (in

accordance with Resh Lakish), while R. Yehoshua lbevi holds that

even lacking cognizance of the extirpation penaliyne qualifies the

sinner as inadvertent (in accordance with R. Yoha¥fan)

This understanding of the amoraic dispute led ® $hbsequent
explanation of the rest of the passage inkeushalmialong the same
lines. The supporting statement by R. Shimon ben Meha understood
as follows: From the scriptural adjacency of the laf a deliberate sin
and the requirement to bring a sacrifice, it cardéeuced that there is a
reality in which even a deliberate sinner must dpran sacrifice. This
reality cannot possibly be interpreted as refertmm@ case in which both
the prohibition and the extirpation penalty arewndo the sinner, since

86 yShab 11:6, 13b; according to the academytioadif the Leiden manuscript, p. 426.
87 See for instance: Pnei Moshe on the Yerushaltioc.
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if this were the case we would have come to therrabsonclusion that a
deliberate sinner receives forty lashes for hisbdehte act and at the
same time must bring a sacrifice for his inadvdrtact. It must be

concluded, then, that the deduction from Scriptuferseto the case of a
crime that is deliberate with regard to the praioioi, and inadvertent
with regard to the extirpation penalty. In this cabe deduction teaches
us indeed that the sinner receives lashes fomEdaspect, and at the
same time must bring a sacrifice for 8f®gegaspect?®

R. Abbahu in the name of R. Yohanan follows in thet$teps of R.
Shimon ben Yohai, arguing that in the case whereeti®e cognizance
concerning the consumption of forbidden fat, but abmsence of
cognizance concerning the liability to a sacrifitke sinner indeed
receives lashes for his deliberate intention todgaess, and at the same
time must bring a sacrifice for the inadvertent aspect atrimse.

Although this interpretation of théerushalmis somewhat appealing
for its close affinity with theBavli, there are several inherent problems
with this line of thought. Firstly, R. Yose ben Hartindoes not assert
that the inadvertent sin must involve ignorancebaoth prohibition and
extirpation penalty, but rather that both inadvedrtemd deliberate crimes
depend on cognizance of the prohibition. R. YehodiaraLevi, on the
other hand, argues that both inadvertent and deldecrimes are
dependent of cognizance of the extirpation penalgjther of the sages,
then, explicitly addresses the case ofezidregarding the prohibition
andshogegegarding the extirpation penalty”.

Secondly, with regard to R. Abbahu’'s statement, theddre
manuscript and printed editions 6érushalmiShabbatead: 25r2 »wa"
"nxvma 7, which points to the exact opposite of committindetiberate
sin while lacking cognizance regarding the penalty.this case, the
sinner is inadvertent regarding the sin, but isbdetite regarding the
liability to a sacrifice. Although parallel accountsYerushalmB.K and
YerushalmiShevuothave: "1a7p2 s 39m2 i, &° the principle oflectio

88 For this interpretation, see: Lieberman, YealsihKifshuto, pp. 172-173.
89 yBK 7:2 5d; yBK 7:5 6a; yShev 3:1 34b.
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difficilior seems to support the authenticity of the moredatiltf version
that appears il erushalmi Shabba?

These textual difficulties call into question thaditional assumption
that the Yerushalmiis indeed engaged in a discussion regarding
cognizance of the penalty. But then again, if thesesnot the meaning of
the Yerushalmihow could one possibly be inadvertent regardiegsin,
but deliberate regarding the penalty? While Ba/li's dispute between
R. Yohanan and Resh Lakish may mirror perhaps tsputk in the
Yerushalmi it must also be kept in mind that tBavli often tends to
rework and even reattribute dicta originatinggiretz Israel’* While the
YerushalmiandBavli seem to address the same basic tradition, both the
attribution and the content of this tradition aoengwhat different. Could
the dispute between R. Yohanan and Resh Lakishdiegacognizance
of the penalty have originated in the Babyloniaadmmny, and not in
third centuryEretz IsraeP This possibility, | believe, cannot be ruled out.

It is possible, moreover, that the dispute betweerydhanan and
Resh Lakish did not originally refer to the argumbatween Monobaz
and the Rabbis, regarding a proselyte who convemeoing the nations,
as suggested in thBavli. It is true that according to most textual
witnesses, R. Yohanan's statement begins with thedsvomww nan"
"n733, a fact which indicates that he is relating to arlier sourcée? It is
more likely, however, that this early source is theshnah in the
eleventh chapter of tractat8habbat to which the dispute in the
Yerushalmirefers?® The editors of ousugya then, seem to have re-
contextualized and resituated the amoraic dispotea imanner that
associates the opinions of these promir&etz Israelauthorities, to the
argument between Monobaz and the Rabbis, and thtiset matter of
cognizance of the penalty. If my reconstructiorthed dispute is correct,
the discourse regarding cognizance of the penhliyld be attributed to

90 Cf. Lieberman, Yerushalmi Kifshuto, pp. 172-1%&o amends the version of
Yerushalmi Shabbat according to the parallels.

91 See especially: Dor 1971, pp. 116-140; Fried2t0, pp. 40-44.

92 Thus according to all variants of paragraphd@ most variants of paragraph 3.

93 See: Wald 2007, pp. 53-54.
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the Babylonian editors, and not to third centuryhatities in Eretz
Israel. Whether or not | am correct in this far-reachisguanption, and
even if R. Yohanan and Resh Lakish were indeed cnadewith the
matter of cognizance of the penalty, it is undemabht the systematic
conceptualization of this dispute belongs in fagtthe Babylonian
academies of the Sasanian era.

Cognizance of Sin and Penalty: Between tiigavii and Pahlavi Literature

The discussion of cognizance and intentionality rabbinic and

Zoroastrian literature displays fascinating siniilas and areas of
affinity. In both corpora we find it necessary thia sinner be cognizant
of the reality at hand, and of the illegality of kistions, to be liable for a
deliberate crime. These similarities are significdimst and foremost,

since they enable us to examine in context the intellelist@ry of these

legal discourses. From a purely comparative persae(ind regardless
of the existence of possible genealogical connestioetween rabbinic
and Zoroastrian literature), it would seem that ithtersections of the
legal discourses we have examined, should urge tdisrsake the oft-

invoked idea obui generigeligious phenomena.

It is my contention, nevertheless, that the affitiitgt exists between
rabbinic and Zoroastrian legal theory reflects muwhre than mere
parallel developments of distinct legal systems. feoe of the matter is
that in both legal systems we see that particultrlyy Sasanian texts,
namely the Babylonian Talmud and the Pahlavi cqrptes engaged in a
discourse regarding a sinner who lacks cognizah¢keopenalty, while
acknowledging the prohibition. The overwhelming rmiffy that is
revealed between thigavli and Pahlavi literature in this regard seems to
point to a common intellectual environment and ppdh one might
suggest, to a broader cultural discourse, in whic¢h Babylonian rabbis
and Zoroastriadastwarstook part.

As we have seen, the dependence of legal accoutyabil the
sinner’'s cognizance of the reality at hand and snawareness of the
prohibition, is present in several legal systemslutting early rabbinic
and Zoroastrian legal systems. The uniqueness ofBtwi and the
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Pahlavi literature in this respect concerns thegcussion of the
possibility that the absence of cognizance of tbeafty alone — while
maintaining full awareness of the prohibition — reduces#éwerity of the
sin. This particular legal issue appears to have badely discussed in
the intellectual milieu of Sasanian Iran, and wasteqan important
matter for both Babylonian rabbis and Zoroastdastwars

To be sure, it is not simply the fact that the sdagal inquiry is
addressed in two contemporaneous and adjacentdggi@ms, but more
importantly perhaps, the manner in which this issudandled. In the
Bavli, the PV, and the SnS, we encounter two opposingipasithat
stem from different legal schools or academies. @bile school argues
that the absence of cognizance regarding one’sspom@nt reduces the
severity of his crime (The school of Mehoza andtthdition represented
in the SnS), the other school holds that as longhassinner was
cognizant that a religious crime was being commijtthis crime is
considered by all means intentional (The Pumbedstizool and the
tradition represented in the PV).

In Pahlavi literature, the stringent position is echted in PV 3.14,
while the lenient position is accepted in SnS 2.68sE very same legal
conceptions are reflected, albeit in a differentgrelis context, in the
fourth century dispute between Abaye and Rava, ded Ttalmudic
reconstruction of earlier rabbinic discussions.datftheBavli seems to
have ingeniously designed earlier rabbinic disputea manner that
retrojects on earlier rabbinic texts contemporagbyonian concerns
that are situated in the Sasanian intellectual milieu.

Aside from the significance of these similaritiestihe broader study
of comparative law and religion, it would seem totimeg the Babylonian
and Pahlavi discussions on legal cognizance reflpetific intellectual
trends that were current in the Sasanian worldoAtextualized study of
these trends thus contributes not only to the stoidyhe intellectual
histories of rabbinic and Pahlavi literature, bigoalo the reconstruction
of the legal discussions that dominated the intal culture of
Sasanian Iran.
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